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A. IDENTITY OF PETITIONER 

Robert Jackson was the appellant in Court of Appeals 

No. 84547-1-I, and is the petitioner herein.   

B. COURT OF APPEALS DECISION 

       Mr. Jackson seeks Supreme Court review of the Court of 

Appeals’ affirmation of his re-sentencing hearing.  He asks that 

this Court take review of the decision set forth in Appendix A, 

and reverse the decision of the Court of Appeals.         

C. ISSUES FOR SUPREME COURT REVIEW 

       1. The Court of Appeals has issued conflicting decisions 

with regard to the SRA’s statutory directive that the “current 

sentencing court shall determine with respect to other prior 

adult offenses for which sentences were served concurrently or 

prior juvenile offenses for which sentences were served 

consecutively,” whether those offenses shall be counted as one 

offense or as separate offenses under the same criminal conduct 

rules.  Contrary to the Court of Appeals decision in Mr. 

Jackson’s case, the statutory directive is mandatory 
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       Where the court failed to make this mandatory 

determination, and the defendant’s offender score must first be 

properly calculated prior to imposing any exceptional sentence, 

must the exceptional sentences be reversed and the case 

remanded for resentencing? 

2. Where Mr. Jackson’s allegedly high offender score, 

including juvenile and adult prior offenses, was a basis cited for 

the exceptional sentences, must the exceptional sentences be 

reversed and the case remanded for resentencing where the 

score was not properly determined? 

       3. No discernible standards for enforcement, nor any 

reasonable notice are set forth in the statute making it an 

aggravating factor that a person committed the current offenses 

shortly after release from incarceration.  Mr. Jackson was 

convicted of impulse offenses involving intoxicated driving, 93 

days after being released from the Department of Corrections 

for an unrelated property offense.   
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Was the aggravating factor of rapid recidivism, pursuant 

to RCW 9.94A.535(3)(t), not proved, requiring that the 

exceptional sentences be reversed and the case remanded for 

resentencing? 

Is the aggravating factor of rapid recidivism 

unconstitutionally vague, and must this case, wherein the 

applicability of the aggravator is determined solely by the after-

the-fact whim of the sentencing court, be the case that compels 

this Court to address, and hold that the vagueness standards of 

constitutional Due Process apply? 

D. STATEMENT OF THE CASE 

a. Offenses and 2016 sentencing.   

In 2015, Robert Jackson crashed his car and his fiancée, 

who was riding as a passenger, tragically perished. Mr. Jackson 

had been drinking; his blood alcohol content was a .08 or more 

within two hours of the crash and it was also found by the 

bench trial court that he had been driving recklessly.  CP 3-6, 

CP 376, CP 381.  The court, the Honorable Laura C. Inveen, 
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found Mr. Jackson guilty of vehicular homicide and hit and 

run.  8/2/16RP at 866-67; CP 382-83 (bench trial findings 

pursuant to CrR 6.1(d)).   

The court found that the offenses were committed shortly 

after Mr. Jackson was released from incarceration where they 

occurred 93 days after Mr. Jackson’s release from the 

Department of Corrections.  8/2/16RP at 885; see CP 382-83.  

At sentencing, the State briefly noted the “rapid recidivism” 

finding, but did not argue that this was a substantial and 

compelling basis for any exceptional sentence.  See CP 350 

(State’s 2016 sentencing memorandum); 12/9/16RP at 638, 

686.  The sentencing laws then in effect required that Judge 

Inveen deem Mr. Jackson to be a persistent offender and 

imposed a sentence of life without possibility of parole.  CP 

543; 12/9/16RP at 693, 705. 

The court held that “if by chance” count 1 was 

overturned, or “if for some reason the persistent offender 

sentence is overturned,” Mr. Jackson would be remanded for 
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resentencing including any terms of community custody.  

12/9/16RP at 694-96.  The court agreed with the State’s 

advocacy for running any sentences for counts 1 and 2 

concurrently.  12/9/16RP at 686, 693-694, 696. 

b. Resentencing.   

Second degree robbery was subsequently removed from 

the list of “strike” offenses.  See RCW 9.94A.030(32); RCW 

.94A.345; RCW 9.94A.647(1).  Mr. Jackson secured a 

resentencing hearing, which was held September 30, 2022.  The 

court heard argument including the State’s argument for an 

exceptional sentence based on the alleged rapid recidivism 

found by the trial court in 2016, under RCW 9.94A.535(3)(t), 

and on the basis of high offender scores of 22 and 23, under 

RCW 9.94A.535(2)(c).  CP 370, 371; 9/30/22RP at 62, 65. 

The resentencing court, the Honorable Douglass A. 

North, imposed exceptional sentences, ordering consecutive 

terms totaling 400 months incarceration based on rapid 

recidivism.  9/30/22RP at 104-05.  In the course of its ruling, 
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the court stated three times that the exceptional sentences were 

based on this aggravating factor.  9/30/22RP at 104-05.   

Then, before the hearing ended, the State asked the court 

if it was relying on solely the rapid recidivism aggravating 

factor, and not the high offender score argument.  9/30/22RP at 

112.  The court answered that it was, but after further inquiry 

noted that “a subsidiary basis” was that the hit and run 

conviction would go unpunished unless the sentences were 

consecutive.  9/30/22RP at 112.   

E. ARGUMENT 
 
REVIEW SHOULD BE TAKEN BY THE SUPREME 
COURT AND THE EXCEPTIONAL SENTENCES MUST 
BE REVERSED. 
 

1. Review by the Washington Supreme Court is 
warranted.   
 
Imposition of an exceptional sentence is directly related 

to a correct determination of the standard range, and that 

determination can be made only after the offender score is 

correctly calculated.  State v. Parker, 132 Wn.2d 182, 189, 937 

P.2d 575 (1997); State v. Collicott, 118 Wn.2d 649, 660, 827 
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P.2d 263 (1992).  The trial court failed to properly determine 

the offender score, prior to imposing exceptional sentences.  In 

particular, the Court of Appeals excused this failure despite the 

existence of differing decisions on the vital question of the 

scoring of prior offenses.  Review is warranted under RAP 

13.4(b)(1) and (2), where the procedure approved of was 

contrary to decisions of this Court and the Court of Appeals. 

Further, the Court of Appeals affirmed the trial court’s 

finding of rapid recidivism, in a case where Mr. Jackson’s 

offenses involving intoxicated driving committed 93 days after 

his release from prison.  No Washington decision has ever 

approved of application of this aggravating factor to such a 

period of time where the instant offenses were ones of impulse, 

completely unrelated to the crime for which the defendant was 

previously incarcerated.  Where no rapid recidivism, in any 

form including any conduct showing disregard for the law 

following release for violation of law, was shown, Mr. 
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Jackson’s sentence was contrary to Washington case law and 

review is required under RAP 13.4(b)(1) and (2). 

Finally, this Court must conclude that aggravating factors 

are subject to the standards of constitutional Due Process.  This 

case compels review, under RAP 13.4(b)(3). 

2. Reversal and remand are required where the 
resentencing court imposed exceptional sentences without 
properly following the offender scoring rules of the 
Sentencing Reform Act.  

 
The offender scoring rules of the Sentencing Reform Act 

must be followed.  A sentencing court’s failure to follow the 

mandatory dictates of the SRA may be raised on appeal.  State 

v. Ford, 137 Wn.2d 472, 484-85, 973 P.2d 452 (1999); In re 

Personal Restraint of Goodwin, 146 Wn.2d 861, 873-74, 50 

P.3d 618 (2002); see also State v. Wilson, 170 Wn.2d 682, 688, 

244 P.3d 950 (2010) (sentence “based on an improperly 

calculated score lack[s] statutory authority”). 
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       Regarding the calculation of a defendant’s offender 

score, RCW 9.94A.525(5)(a) states, as to prior convictions both 

adult and juvenile:  

The current sentencing court shall determine 
with respect to other prior adult offenses for 
which sentences were served concurrently or 
prior juvenile offenses for which sentences 
were served consecutively, whether those 
offenses shall be counted as one offense or as 
separate offenses using the ‘same criminal 
conduct’ analysis found in RCW 
9.94A.589(1)(a). 
 

RCW 9.94A.525(5)(a)(i).  By statute, the terms for two or more 

juvenile offenses are presumed to be run consecutively.  RCW 

13.40.180(1) (“Where a disposition in a single disposition order 

is imposed on a youth for two or more offenses, the terms shall 

run consecutively[.]”).  See State v. S.S.Y., 170 Wn.2d 322, 

331, 241 P.3d 781 (2010).    

       In this case, Mr. Jackson’s criminal history includes 

multiple prior juvenile offenses and adult felony offenses all of 

which required scrutiny, including but not limited to multiple 

juvenile felony offenses which were sentenced on November 
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18, 1993; and multiple juvenile offenses sentenced on October 

8, 1992.  CP 570.  Multiple adult offenses were sentenced on 

October 23, 2011, under King County No. 10-09512-4; eight 

adult offenses were sentenced on August 13, 2003; and multiple 

adult offenses were sentenced on May 1, 1998.  CP 570-71.   

The current sentencing court was required to 

independently evaluate whether or not those prior convictions 

encompassed the same criminal conduct - the provisions of 

RCW 9.94A.525(5)(a)(i) employ the word “shall,” and are 

mandatory.  The trial court was required to determine if Mr. 

Jackson’s prior offenses that were sentenced to concurrent 

terms were the same criminal conduct under RCW 

9.94A.525(5)(a)(i).   

The Court of Appeals decision contradicts its own 

emphatic statements of the law, in a case that the Court’s 

decision simply did not address.  See State v. Vasquez, Court of 

Appeals of Washington, Division 1, March 5, 2018 (Not 

Reported in Pac. Rptr.), 2 Wash.App.2d 1049, 2018 WL 
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1152015 (unpublished decision, cited solely pursuant to GR 

14.1(a)).   

Neither Mr. Vasquez, nor Mr. Jackson, nor Mr. Williams, 

infra, affirmatively and explicitly agreed that his offender score 

was properly calculated in a manner so as to relieve the Court 

of its responsibilities under the SRA.  See Vasquez, at *2 

(citing State v. Nitsch, 100 Wn. App. 512, 521–22, 997 P.2d 

1000 (2000)).  These appellants come within the ambit of the 

Vasquez Court’s summary of the law.  State v. Vasquez, at *4 

(citing State v. Williams, 176 Wn. App. 138, 307 P.3d 819 

(2013), affirmed, 181 Wn.2d 795 (2014) (noting, “Williams 

never argued to the trial court that these offenses should be 

considered the same criminal conduct.”).  Here, as in Williams, 

where the court also did not conduct the inquiry required by 

statute, that “failure to exercise discretion was itself an abuse of 

discretion.”  Vasquez, at *4.   
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Where an offender has prior convictions that were served 

concurrently, the sentencing court has a mandatory duty to 

make the determination whether they should be counted as one 

offense.  State v. Williams, 176 Wn. App. 138, 307 P.3d 819 

(2013), aff’d, 181 Wn.2d 795, 336 P.3d 1152 (2014); accord 

State v. Torngren, 147 Wn. App. 556, 563, 196 P.3d 742 

(2008), abrogated on other grounds by State v. Graciano, 176 

Wn.2d 531, 295 P.3d 219 (2013).  Juvenile offenses must be 

similarly evaluated.  See S.S.Y., 170 Wn.2d at 331.   

RCW 9.94A.525(5)(a)(i) is “clear and unambiguous in 

mandating that the current sentencing court determine whether 

to count prior offenses” separately or as one.  Williams, supra; 

State v. Reinhart, 77 Wn. App. 454, 459, 891 P.2d 735 (1995).  

The court thus had a mandatory duty to determine whether the 

prior offenses encompassed the same criminal conduct.  “The 

court has no discretion on this.”  Torngren, 147 Wn. App. at 

563.    
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It was wrong for Mr. Jackson to be sentenced as he was, 

and his sentences must be reversed and his case must be 

remanded for a hearing at which the correct offender scores are 

determined.  Only then can the question of exceptional 

sentences be reached.  State v. Parker, 132 Wn.2d at 189; State 

v. Collicott, 118 Wn.2d at 660.  This error requires reversal of 

the exceptional sentences in and of itself.   

3. Reversal and remand are required where “rapid 
recidivism” was not proved and where this aggravating 
factor is unconstitutionally vague. 

 
  The bench trial court ruled in 2016 that Mr. Jackson was 

released from the Department of Corrections on August 10, 

2015, and that the tragic car crash which occurred 93 days later 

on November 11, 2015 was shortly after his release from 

incarceration for purposes of the aggravating factor.  CP 380 - 

FOF 11; see CP 381-82 (conclusions of law II as to counts 1 

and 2).  At Mr. Jackson’s 2022 resentencing, the court similarly 

ruled that this was rapid recidivism.  CP 582 (Judgment and 

sentence, appendix D). 
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(a). This was in no sense “rapid recidivism.”   

The State bears the burden of proving an aggravating 

factor beyond a reasonable doubt.  Apprendi v. New Jersey, 430 

U.S. 466, 490, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000); 

RCW 9.94A.537; RCW 9.94A.535(3).  When the State seeks a 

rapid recidivism aggravator, the factfinder considers the 

evidence to determine whether the person “committed the 

current offense shortly after being released from 

incarceration.”  RCW 9.94A.537(3)(t).  The statute provides no 

definition of what constitutes “shortly after.” 

Courts have recognized that there is no definition of 

“shortly after” release and have resorted to stating that the 

length of time “will vary with the circumstances of the crime 

involved.”  State v. Combs, 156 Wn. App. 502, 506, 232 P.3d 

1179 (2010).  At the extremes, the question is able to be 

answered - the Washington courts have held that commission of 

a crime within one hour of release from jail is sufficient to meet 

the rapid recidivism aggravating factor.  State v. Cham, 165 
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Wn. App. 438, 450, 267 P.3d 528 (2011), reversed on other 

grounds, 175 Wn.2d 1022, 289 P.3d 627 (2012).  The courts 

have also held that six months is not shortly after release.  

Combs, 156 Wn. App. at 506. 

Courts have also looked to the victims, the particular 

crimes and the circumstances to determine whether the 

evidence supports the aggravator.  Combs, at 506-07.  It has 

been said that the law’s primary concern under the rapid 

recidivism aggravator is a person’s “flagrant disdain for the 

law.”  State v. Butler, 75 Wn. App. 47, 54, 876 P.2d 481 

(1994). 

For example, rapid recidivism may exist and justify an 

exceptional sentence if the later crime involves the same victim 

or similar offense.  Here, Mr. Jackson’s prior prison sentence 

was for robbery.  CP 554.  This case is unlike, for example, 

State v. Saltz, 137 Wn. App. 576, 584-85, 154 P.3d 282 (2007), 

where the defendant maliciously destroyed the victim’s 
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property one month after being released for violating a no-

contact order as to the same victim.   

Although the present incident was extremely reckless and 

involved tragic, wrongful conduct, it did not reflect a 

demonstrable, repeat disdain for the laws governing driving 

while intoxicated or hit and run.  As Mr. Jackson’s counsel 

pointed out, cases involving exceptional sentencing for crimes 

caused by reckless or intoxicated driving have generally 

involved a prior record of similar conduct that showed 

repetitive disregard for the prohibitions against driving in such 

circumstances.  9/30/22RP 83-84; CP 552-54 (noting State v. 

Perez, 69 Wn. App. 133, 134, 847 P.2d 532, 534-36 (1993) 

(exceptional sentence in vehicular homicide case supported in 

part where defendant had previous convictions for DUI’s); State 

v. Weaver, 46 Wn. App. 35, 43, 729 P.2d 64 (1986), review 

denied, 107 Wn.2d 1031 (1987) (exceptional sentence in 

vehicular assault case where defendant had a public history of 

alcohol abuse, disdain for rehabilitation, and disregard for the 
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effects of alcohol); State v. Oksoktaruk, 70 Wn. App. 768, 772, 

774, 856 P.2d 1099 (1993) (exceptional sentence in vehicular 

homicide and vehicular assault case where defendant had a long 

history of alcohol use).  

The present case is in contrast - Mr. Jackson had no prior 

convictions for DUI.  9/30/22RP 83; CP 552.  The period of 

time in question was not short and did not show rapid 

recidivism, compared to cases where a combination of a short 

time and committing purposeful crimes of a roughly like type 

warranted an overlength sentence.  See, e.g., State v. Murray, 

190 Wn.2d 727, 738, 416 P.3d 1225 (2018) (defendant was 

released from incarceration for indecent liberties and indecent 

exposure and then committed multiple similar offenses 16 days 

later, showing disdain for the law by rapid repeat offending). 

Notably, an overlength sentence strikes the courts as 

improper where it involves an impulse crime, which is not 

indicative of the open disdain for the law that is the gravamen 

of rapid recidivism.  Combs, 156 Wn. App. at 506.  “Impulse 
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crime” is the most accurate characterization of Mr. Jackson’s 

conduct, including driving in a “rash” manner after he and his 

fiancée had been drinking, the fact that he was a light or 

“naive” drinker, and foolish behavior of fleeing the scene of the 

crash and trying to avoid detection.  See CP 378-81 (bench trial 

court findings, at FOF 6(g) and (h), FOF 7; FOF 9.)).  In this 

respect, the facts of this case are similar to Combs, where the 

defendant was released after serving a sentence for possession 

of methamphetamine.  Combs, at 504.  Six months later, he fled 

pursuing officers and was charged with attempting to elude the 

police.  Combs, at 504.   

On appeal, the Court concluded that attempting to elude 

is “an impulse crime brought about by circumstances.”  Combs, 

at 507.  The State must show an “especially short time period 

between prior incarceration and reoffense.”  Butler, supra, 75 

Wn. App. at 54.  Short means short: “Cham’s commission of a 

crime within one hour of release from jail satisfies the statutory 

definition” of rapid recidivism.”  State v. Cham, 165 Wn. App. 
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at 450.  And in Butler, the defendant committed two crimes - 

one robbery and one attempted rape - within 12 hours of release 

from incarceration on another robbery conviction.  Butler, 75 

Wn. App. at 48-50.  The sentencing court found the State had 

proven rapid recidivism, and the exceptional sentence was 

affirmed.  Butler, at 54 (“Butler’s immediate reoffense, within 

hours of his release, reflects a disdain for the law so flagrant as 

to render him particularly culpable in the commission of the 

current offense). 

Here, the inapplicability of rapid recidivism is clear, 

where it does not involve rapid and repeat offending of planned 

crimes shortly after release which are the indicators of overt 

disdain for the law.  Combs, at 506-07.  93 days - i.e., three 

months - did not establish the “shortly after” standard.  The 

aggravating factor was not shown. 

(b).Unconstitutionally vague. 

Ultimately, the “rapid recidivism” aggravating statute is 

unconstitutionally vague and was improperly used to aggravate 
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Mr. Jackson’s sentence.  The state and federal constitutions 

prohibit the deprivation of life, liberty, or property without due 

process of law.  Wash. Const. art. I, § 3; U.S. Const. amend. 

XIV.  When “a criminal law [is] so vague that it fails to give 

ordinary people fair notice of the conduct it punishes, or so 

standardless that it invites arbitrary enforcement,” it violates 

due process.  Johnson v. United States, 576 U.S. 591, 595, 135 

S. Ct. 2551, 192 L. Ed. 2d 569 (2015).   

The void for vagueness doctrine applies “not only to 

statutes defining elements of crimes, but also to statutes fixing 

sentences” including the range of incarceration the sentencing 

court may impose.  Johnson, 576 U.S. at 596 (increase in 

sentence range where offender had prior convictions for a crime 

that “involves conduct that presents a serious potential risk of 

physical injury to another” violated the prohibition against 

vague laws). 

The Washington Supreme Court has recognized that any 

fact that increases the permissible range of punishment, 



 21 

including aggravating circumstances, are elements for 

constitutional purposes.  State v. Allen, 192 Wn.2d 526, 542-

43, 431 P.3d 117 (2018).  And it has assumed, without 

deciding, that the vagueness doctrine applies to aggravating 

factors.  State v. Murray, 190 Wn.2d 727, 732 n.1, 736-38, 416 

P.3d 1225 (2018); State v. Duncalf, 177 Wn.2d 289, 296, 300 

P.3d 352 (2013).  A prior case, State v. Baldwin, 150 Wn.2d 

448, 78 P.3d 1005 (2003), was decided before Blakely v. 

Washington, 542 U.S. 296, 124 S. Ct. 2531, 159 L. Ed. 2d 403 

(2004), and is no longer good law.  See Baldwin, at 459-60 

(reasoning that aggravating factors do not vary the length of 

sentence that may be imposed).   

Regardless, the United States Supreme Court’s decision 

in Johnson controls.  The courts are required to follow the 

United State Supreme Court on federal constitutional issues.  

Cooper v. Aaron, 358 U.S. 1, 18-19, 78 S. Ct. 1401, 3 L. Ed. 2d 

5 (1958); State v. Radcliffe, 164 Wn.2d 900, 907, 194 P.3d 250 
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(2008) (rejecting earlier Washington precedent in light of 

subsequent United States Supreme Court precedent).  

Here, as applied in Mr. Jackson’s case, the rapid 

recidivism aggravating factor is void for vagueness.  Absent 

either a basis for citizens to be put on notice as to what is 

sanctioned by incarceration, or meaningful standards for 

application of a law, it is arbitrary and vague.  City of Spokane 

v. Douglass, 115 Wn.2d 171, 178, 795 P.2d 693 (1990); Smith 

v. Guguen, 415 U.S. 566, 574, 94 S. Ct. 1242, 39 L. Ed. 2d 605 

(1974).  For example, a law prohibiting “contemptuous 

treatment” of a flag was vague where ordinary persons could 

not understand what might or might not be done with a flag 

under this proscription, nor could a fact-finder guess at whether 

an accused was guilty.  This statute was deemed in Guguen to 

be of “standardless sweep,” and therefore vague.  Guguen, at 

575. 

The rapid recidivism” aggravating factor is similarly 

vague. As set out in the statute, this factor requires the jury, or 
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judge in a bench trial to find that “[t]he defendant committed 

the current offense shortly after being released from 

incarceration.”  RCW 9.94A.535(3)(t).  No further guidance is 

given, which explains why any court assessing sufficiency finds 

itself grasping at straws, with no standards of time.  See Combs, 

156 Wn. App. at 506-07 (noting that a short period of time is a 

fact-specific notion that varies depending on circumstances).   

In this case, without any minimal guidelines, the bench trial 

court could only enter a conclusory finding - that the offenses 

were committed “shortly after” release - because the legislature 

abdicated its responsibility to set a definition or standard for 

application.  See Guguen, at 575.   

This inordinate amount of discretion renders the factor 

vague.  State v. Myles, 127 Wn.2d 807, 812, 903 P.2d 979 

(1995) (“if the statute invites an inordinate amount of discretion 

is it unconstitutional.”). 

As applied to Mr. Jackson’s bench trial, the statute is 

unconstitutional.  See Spokane v. Douglass, 115 Wn.2d at 181 
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(discussing as applied versus facial challenges to statutes).  

Even if Mr. Jackson’s challenge were construed as a facial 

challenge, the result would be the same.  As the United States 

Supreme Court clarified in Johnson, the Court’s constitutional 

jurisprudence “squarely contradict the theory that a vague 

provision is constitutional merely because there is some 

conduct that clearly falls within the provision’s grasp.”  

Johnson, 135 S. Ct. at 2561.   

Therefore, cases such as Williams, where the Court of 

Appeals rejected a vagueness challenge to the rapid recidivism 

aggravator where the defendant committed an assault one day 

after his release from the King county Jail, Cham, where the 

defendant committed an offense one hour after release, and 

Combs, where six months was not a short time after release, 

provide no standard for inherently speculative rulings.  This 

Court should hold that RCW 9.94A.535(3)(t) is void for 

vagueness. 
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4. The exceptional sentence cannot be affirmed where 
both, or even one aggravating factor was improperly found. 

 
  Even if this Court vacates one of the aggravators and 

upholds the other, resentencing is still necessary.  This Court 

may affirm exceptional sentences in such circumstances only if 

it is clear that the court would have imposed the same sentences 

based on the remaining aggravating factor standing alone.  State 

v. Weller, 185 Wn. App. 913, 930-31, 344 P.3d 695 (2015) 

(quoting State v. Jackson, 150 Wn.2d 251, 276, 76 P.3d 217 

(2003)). 

In this case, that question is thoroughly unclear.  As 

noted, the resentencing court imposed exceptional sentences in 

the form of consecutive terms, for a total of 400 months - 280 

months on the vehicular homicide, and 120 months on the hit 

and run.  The court’s ruling relied on the “rapid recidivism” 

aggravating factor.  9/30/22RP at 104-05.  After hearing 

argument, the court ruled: 

     Well, thank you all for your information.  I 
do find that this is an appropriate case for an 
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exceptional sentence up [unintelligible] and not 
the exceptional sentence down that the Defense 
is requesting.   
     I do also, though, find that the - the - what 
the sentence that the State is requesting is not 
really proportional to the crime involved.  The - 
the standard range for this crime is 210 to 280 
months and, to - for an exceptional on that, it 
has to be proportional to that range.  It can’t - 
you can’t impose a range that would be 
equivalent to like first-degree murder or 
something or other like that.   
     So what I think is appropriate here is to find - 
I find that there is - a basis for the exceptional is 
the rapid recidivism that Judge Inveen found 
and obviously Defense had notice of for the last 
six year[s], based upon the State’s original 
filing.   
     But the - what I’m going to sentence Mr. 
Jackson to is the high end of the standard range 
on vehicular homicide, 280 months; 120 months 
on the hit-and-run, but I’m going to - but I - the 
consequence of the rapid recidivism is that I’m 
making the sentences consecutive to each other.  
So there’s a total of 400 months by running 
them consecutive because of that - that, under 
scheme, under the Sentencing Reform Act is an 
exceptional sentence because they’re 
consecutive rather than concurrent.   
     So I’ll impose a total of - well, 280 months 
on the vehicular homicide, 120 months on the 
hit-and-run to run consecutively as a result of 
the rapid recidivism on both claims. 
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(Emphasis added.) 9/30/22RP at 104-05.  The question of a 

high offender score and a crime going unpunished was not 

mentioned by the court until later in the hearing, when the State 

raised the question.   

After imposing the sentences, the court and the parties 

discussed issues including restitution, and indigency.  

9/30/22RP at 105-06.  The DNA collection fee was waived.  

9/30/22RP at 110-11.  The defense asked that letters in support 

of Mr. Jackson be allowed to be filed.  9/30/22RP at 111-12.  

The court noted the required community custody, including 

conditions and programming.  9/30/22RP at 106-07.  The 

parties reviewed the firearm rights loss of rights.  9/30/22RP at 

107-08.  The court advised Mr. Jackson of his right to appeal 

and the time limits for appeal and collateral attack.  9/30/22RP 

at 108-10.  

       The prosecutor then asked the court if it was “just finding 

one basis for an exceptional sentence.”  9/30/22RP at 112.  The 

court said it was, but then stated “I guess” that “a subsidiary 
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basis” was that the hit and run conviction would go unpunished 

unless the sentences were consecutive.  9/30/22RP at 112.   

MS. FREEDHEIM: And, Your Honor, we have 
an Appendix D, and I just want to make sure 
that I understand: Your Honor is just finding one 
basis for an exceptional sentence? 
THE COURT: That’s right. Although I -- I 
guess –  
MS. FREEDHEIM: The rapid recidivism, not 
the -- 
THE COURT: Yeah, the rapid recidivism. 
Yeah. 
MS. FREEDHEIM: Okay. 
THE COURT: Although, I -- I guess a 
subsidiary basis is that I agree with you, Ms. 
Freedheim, that in essence there would be no 
penalty for the hit-and-run were the -- the ca -- 
the -- 
MS. FREEDHEIM: Okay. 
THE COURT: -- sentences not to run 
consecutive to each other because otherwise it -- 
it just gets subsumed in the -- in the --  
MS. BURNS: Okay. 
THE COURT: -- in the -- the vehicular 
homicide.  
 

9/22/30RP at 112-13. Written exceptional sentence findings - in 

Appendix D - were entered on the same date, in which the 

prosecutor had pre-drafted the sentence,  
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Each one of these aggravating circumstances is 
a substantial and compelling reason, standing 
alone, that is sufficient justification for the 
length of the exceptional sentence imposed.  In 
the event that an appellate court affirms at 
least one of the substantial and compelling 
reasons, the length of the sentence should 
remain the same. 
  

CP 582.  However, the court had never made any such finding 

orally.  The record of the hearing as a whole cannot warrant a 

reviewing court determining with any confidence that the court 

would have imposed exceptional sentences, much less that it 

would impose a total term of incarceration amounting to 400 

months, even in the absence of one of the aggravating factors.  

The sentencing record leaves it “unclear” what sentence the 

trial court would have imposed had it relied on only one factor.  

Weller, 185 Wn. App. at 930–31.  This Court cannot have any 

confidence that the lower court would have imposed the same 

sentences, and should therefore remand for resentencing. 
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F. CONCLUSION 

  
For the above stated reasons, Mr. Jackson asks this 

Supreme Court to accept review and reverse Mr. Jackson’s 

judgment and sentence. 

This brief is composed in font Times New Roman size 14 

and contains 4,801 words. 
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/s/ Oliver R. Davis 
Washington Bar Number 24560 
Washington Appellate Project 
1511 Third Avenue, Suite 610 
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DWYER, J. — In the Sentencing Reform Act of 19811 (SRA), our legislature 

directed that two or more current offenses and all prior offenses are presumed to 

be counted separately in calculating an offender score.  Only when the 

sentencing court enters a finding that any such offenses encompass the same 

criminal conduct may the offenses be counted as a single offense.  In addition, 

our Supreme Court has made clear that the defendant bears the burden to prove 

that current or prior offenses encompass the same criminal conduct.  When the 

defendant does not attempt to meet this burden, the sentencing court does not 

err by counting all offenses separately in calculating the offender score.  Rather, 

in so doing, the sentencing court rules in accordance with the presumption 

established by the SRA. 

Here, Robert Jackson appeals from the exceptional sentence imposed on 

resentencing.  He asserts that the superior court erroneously calculated his 

                                            
1 Ch. 9.94A RCW. 
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offender score because the court did not sua sponte conduct a “same criminal 

conduct” analysis of his prior offenses.  We disagree.  Jackson did not assert on 

resentencing that any of his prior offenses encompassed the same criminal 

conduct.  Thus, in counting separately Jackson’s myriad prior offenses, the 

resentencing court impliedly recognized that he had not met his burden of 

proving that any such offenses should be counted as one offense.  Indeed, by 

having not attempted to meet his burden, Jackson cannot demonstrate that the 

resentencing court erred in calculating his offender score by counting his prior 

offenses separately, thus giving effect to the applicable statutory presumption.  

Jackson additionally asserts that his exceptional sentence must be 

reversed because, he contends, the aggravating circumstance of rapid recidivism 

is unconstitutionally vague.  He further asserts that the evidence is insufficient to 

support a finding that he committed the offenses “shortly after being released 

from incarceration,” RCW 9.94A.535(3)(t), and, thus, that the court erroneously 

imposed an exceptional sentence based on the rapid recidivism aggravator.  On 

both accounts, we disagree.   

Because a person of reasonable understanding would not have to guess 

that reoffending only three months after release from incarceration—as did 

Jackson—qualifies as “shortly after” release, the aggravating circumstance is not 

unconstitutionally vague.  Moreover, a rational fact finder could conclude that 

Jackson committed the current offenses “shortly after” his release.  Accordingly, 

sufficient evidence supports the application of the rapid recidivism aggravator.  
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Having concluded that Jackson’s claims of error are without merit, we affirm the 

exceptional sentence imposed by the resentencing court.   

I 

 On November 11, 2015, Robert Jackson crashed his vehicle into a large 

power vault while driving under the influence of alcohol.  Lindsay Hill, the 

passenger in the vehicle, died instantly from “skull fractures and brain avulsion” 

as a result of the “extremely high speed crash.”  The vehicle was traveling at 

nearly 80 miles per hour, significantly higher than the posted 25 mile per hour 

speed limit, when the collision occurred.  Jackson’s blood alcohol content was 

later calculated to have been between .135g/100mL and .22g/100mL.  Jackson 

fled the scene without reporting the collision or seeking medical care for Hill.  He 

evaded police until the next morning, when he “aggressively resisted arrest.”   

 Following a bench trial, Jackson was convicted of vehicular homicide and 

felony hit and run.  The superior court found that these offenses had occurred 

“shortly after” Jackson’s release from incarceration on August 10, 2015.  

Accordingly, the court determined that, as to both convictions, the aggravating 

circumstance of rapid recidivism applied.  At the time, Jackson had two prior 

convictions of “most serious offense[s],” including a conviction of second degree 

robbery.  See former RCW 9.94A.030(33) (2016).  Based on these prior 

convictions, the court determined that Jackson was a persistent offender and 

sentenced him to life imprisonment without parole.   

 In 2019, our legislature removed the offense of second degree robbery 

from the list of “most serious offense[s].”  LAWS OF 2019, ch. 187.  The legislature 
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thereafter enacted a statute requiring resentencing when an offender has been 

sentenced as a persistent offender based on a conviction of second degree 

robbery.  RCW 9.94A.647(1).   

 Jackson’s resentencing hearing occurred on September 30, 2022.  Based 

on an offender score of 22, Jackson’s standard range sentence for the vehicular 

homicide conviction was a minimum of 210 to a maximum of 280 months of 

incarceration.  His standard range sentence for the hit and run conviction, based 

on an offender score of 23, was a minimum of 120 to a maximum of 120 months 

of incarceration.2  The State sought an exceptional sentence of 620 months 

based both on the rapid recidivism finding of the superior court and on Jackson’s 

high offender scores, which, the State argued, would result in the hit and run 

offense going unpunished if an exceptional sentence was not imposed.  See 

RCW 9.94A.535(3)(t)3 (rapid recidivism aggravating circumstance); RCW 

9.94A.535(2)(c)4 (“free crimes” aggravating circumstance).   

 The resentencing court determined that an exceptional sentence was 

appropriate and imposed a sentence of 400 months of incarceration—the high 

end of the standard range for each conviction run consecutively.  The 

resentencing court stated that the trial court’s finding of rapid recidivism was the 

basis for the exceptional sentence.  The court then stated that an additional basis 

                                            
2 The maximum sentence for the conviction of hit and run, a class B felony, is a term of 

10 years of incarceration.  See RCW 9A.20,021(1)(b); RCW 46.52.020(4)(a). 
3 RCW 9.94A.535(3)(t) authorizes the imposition of a sentence above the standard range 

when “[t]he defendant committed the current offense shortly after being released from 
incarceration.” 

4 RCW 9.94A.535(2)(c) authorizes the imposition of a sentence above the standard range 
when “[t]he defendant has committed multiple current offenses and the defendant’s high offender 
score results in some of the current offenses going unpunished.” 
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for the exceptional sentence was “that in essence there would be no penalty for 

the hit-and-run were the . . . sentences not to run consecutive to each other 

because otherwise it . . . just gets subsumed in the . . . vehicular homicide.”     

 In written findings and conclusions, the resentencing court made findings 

of both the rapid recidivism and “free crimes” aggravating circumstances.  The 

court found that “unless an exceptional sentence is imposed, some of the current 

offenses will go unpunished.”  The court additionally concluded that 
  
 [e]ach one of these aggravating circumstances is a 
substantial and compelling reason, standing alone, that is sufficient 
justification for the length of the exceptional sentence imposed.  In 
the event that an appellate court affirms at least one of the 
substantial and compelling reasons, the length of the sentence 
should remain the same. 

 Jackson appeals. 

II 

 Jackson asserts that his exceptional sentence must be reversed because 

the resentencing court calculated his offender score without conducting a “same 

criminal conduct” analysis of his prior convictions.  We disagree.  It is presumed 

in calculating an offender score that two or more current and all prior offenses 

are separately counted.  Jackson, as the party who would benefit from a finding 

that his prior offenses encompass the same criminal conduct, has the burden of 

establishing the facts necessary to support such a finding.  Because he did not 

attempt to meet that burden, Jackson cannot demonstrate error by the 

resentencing court in counting separately his myriad prior convictions.  Indeed, in 
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calculating Jackson’s offender score, the resentencing court both ruled 

consistent with and gave effect to the presumption set forth in the SRA. 

 In nevertheless asserting that RCW 9.94A.525(5)(a)(i) requires a 

sentencing court to sua sponte perform a “same criminal conduct” analysis of 

prior offenses before calculating an offender score, Jackson misapprehends the 

pertinent sentencing scheme.  Moreover, the decisional authority on which 

Jackson relies does not compel the interpretation of the statutory language that 

he seeks.  The resentencing court did not err by ruling in accordance with the 

presumption that prior offenses are counted separately in calculating an offender 

score.   

A 

 We will reverse an exceptional sentence only upon determining “[e]ither 

that the reasons supplied by the sentencing court are not supported by the 

record which was before the judge or that those reasons do not justify a sentence 

outside the standard sentence range for that offense” or “that the sentence 

imposed was clearly excessive or clearly too lenient.”  RCW 9.94A.585(4).  

Interpretation of the SRA, chapter 9.94A RCW, is a question of law that we 

review de novo.  State v. Jones, 172 Wn.2d 236, 242, 257 P.3d 616 (2011).  

“Only an illegal or erroneous sentence is reviewable for the first time on appeal.”  

State v. Nitsch, 100 Wn. App. 512, 523, 997 P.2d 1000 (2000). 

 A sentencing court must determine the standard range sentence by 

calculating an offender score in accordance with the SRA.  RCW 9.94A.525; see 

RCW 9.94A.510, .530.  Our legislature has directed that “whenever a person is to 
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be sentenced for two or more current offenses, the sentence range for each 

current offense shall be determined by using all other current and prior 

convictions as if they were prior convictions for the purpose of the offender 

score.”  RCW 9.94A.589(1)(a).  Current offenses may be counted as one crime 

only “if the court enters a finding that some or all of the current offenses 

encompass the same criminal conduct.”  RCW 9.94A.589(1)(a).  Thus, extant in 

the sentencing scheme of the SRA is a presumption that two or more current 

offenses and all prior offenses are counted separately in calculating an offender 

score.  In re Pers. Restraint of Markel, 154 Wn.2d 262, 274, 111 P.3d 249 (2005) 

(“Under this sentencing scheme, a ‘same criminal conduct’ finding is an 

exception to the default rule that all convictions must count separately.”); State v. 

Lopez, 142 Wn. App. 341, 351, 174 P.3d 1216 (2007) (“In determining a 

defendant’s offender score under the [SRA], two or more current offenses and 

prior offenses are presumed to count separately unless the trial court finds that 

the current offenses encompass the same criminal conduct.”).  It is only when the 

sentencing court finds that the offenses are sufficiently similar that two or more 

offenses may be counted as one crime.5   

 The SRA additionally sets forth the circumstances in which multiple prior 

convictions, which are presumed to count separately in calculating an offender 

score, will be counted as one offense.  RCW 9.94A.525(5)(a)(i).  It provides that 
 

                                            
5 “‘Same criminal conduct’ . . . means two or more crimes that require the same criminal 

intent, are committed at the same time and place, and involve the same victim.”  RCW 
9.94A.589(1)(a). 
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[p]rior offenses which were found, under RCW 9.94A.589(1)(a), to 
encompass the same criminal conduct, shall be counted as one 
offense, the offense that yields the highest offender score.  The 
current sentencing court shall determine with respect to other prior 
adult offenses for which sentences were served concurrently or 
prior juvenile offenses for which sentences were served 
consecutively, whether those offenses shall be counted as one 
offense or as separate offenses using the “same criminal conduct” 
analysis found in RCW 9.94A.589(1)(a), and if the court finds that 
they shall be counted as one offense, then the offense that yields 
the highest offender score shall be used. 

RCW 9.94A.525(5)(a)(i).  When a defendant has argued to the sentencing court 

that certain of his prior convictions encompass the same criminal conduct, we 

have held that the sentencing court “must apply the same criminal conduct test to 

multiple prior convictions that a court has not already concluded amount to the 

same criminal conduct.  RCW 9.94A.525(5)(a)(i).  The court has no discretion on 

this.”  State v. Torngren, 147 Wn. App. 556, 563, 196 P.3d 742 (2008), abrogated 

on other grounds by State v. Aldana Graciano, 176 Wn.2d 531, 539, 295 P.3d 

219 (2013).   

 Here, Jackson contends that, even when a defendant does not assert in 

the sentencing court that prior convictions encompass the same criminal 

conduct, the court is nevertheless required to conduct a “same criminal conduct” 

analysis.  This is so, he asserts, due to the prescriptive language in the statute, 

which provides that the “current sentencing court shall determine” whether 

certain prior offenses are counted as one offense or separate offenses.  RCW 

9.94A.525(5)(a)(i) (emphasis added).  Jackson is incorrect.   

 Significantly, Jackson bore the burden to establish in the resentencing 

court that any of his prior convictions encompassed the same criminal conduct.  
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This is because “[t]he burden is on a moving party to come forward with sufficient 

facts to warrant the exercise of discretion in his or her favor.”  State v. Hoffman, 

116 Wn.2d 51, 74, 804 P.2d 577 (1991).  Thus, during sentencing, the State 

bears the burden to prove the existence of prior convictions.  Aldana Graciano, 

176 Wn.2d at 539.  The existence of such convictions favors the State by 

increasing the offender score.  Aldana Graciano, 176 Wn.2d at 539.  “In contrast, 

a ‘same criminal conduct’ finding favors the defendant by lowering the offender 

score below the presumed score.”  Aldana Graciano, 176 Wn.2d at 539.  

Accordingly, the burden is on the defendant to establish that the offenses 

encompass the same criminal conduct.  Aldana Graciano, 176 Wn.2d at 539.  

“The [sentencing] scheme—and the burden—could not be more straightforward: 

each of a defendant’s convictions counts toward his offender score unless he 

convinces the court that they involved the same criminal intent, time, place, and 

victim.”  Aldana Graciano, 176 Wn.2d at 540. 

 Jackson made no attempt to meet this burden.  Rather, he failed to 

identify any factual dispute regarding whether his prior offenses constituted the 

same criminal conduct and, thus, failed to request that the resentencing court 

exercise its discretion on this basis.   

 However, Jackson now asserts that, by not sua sponte conducting a 

“same criminal conduct” analysis, the resentencing court improperly calculated 

his offender score.  This is not so.  The resentencing court’s offender score 

calculation is an “implicit rejection” of the notion that any of Jackson’s prior 

offenses encompassed the same criminal conduct.  Nitsch, 100 Wn. App. at 525.  
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In calculating Jackson’s offender score, the resentencing court ruled consistent 

with—and gave effect to—the SRA’s presumption that two or more current 

offenses and all prior offenses are counted separately in offender score 

computation.  RCW 9.94A.525(5)(a)(i), .589(1)(a).  When a defendant has not 

sought to overcome the SRA’s presumption that offenses are counted 

separately, the sentencing court meets its obligation pursuant to the SRA by 

giving credence to that presumption.  The resentencing court did so here.  There 

was no error. 

B 

 Our conclusion is consistent with decisional authority addressing this 

question in the context of current convictions.  Pursuant to that authority, a 

defendant may not assert for the first time on appeal that a sentencing court 

erred by not considering whether two or more current convictions encompass the 

same criminal conduct.  In re Pers. Restraint of Shale, 160 Wn.2d 489, 494, 158 

P.3d 588 (2007); Nitsch, 100 Wn. App. at 519.   

 In Nitsch, the defendant asserted for the first time on appeal that his 

offender score had been improperly calculated because the sentencing court had 

not sua sponte considered whether his two convictions encompassed the same 

criminal conduct.  100 Wn. App. at 518-19, 520.  We acknowledged that illegal or 

erroneous sentences may be challenged for the first time on appeal.  Nitsch, 100 

Wn. App. at 523.  We explained, however, that the issue was not one of “pure 

calculation error,” but of a failure, by the defendant, “to identify a factual dispute 
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for the [sentencing] court’s resolution and a failure to request an exercise of the 

court’s discretion.”  Nitsch, 100 Wn. App. at 520.   

 In declining to consider the claim of error for the first time on appeal, we 

explained that 
 
the effect of permitting [such] review . . . is to require sentencing 
courts to search the record to ensure the absence of an issue not 
raised.  In the same criminal conduct context, such a search 
requires not just a review of the evidence to support the State’s 
calculation, or a review to ensure application of the correct legal 
rules, but an examination of the underlying factual context in every 
sentencing involving multiple crimes committed at the same time.  
Because this is not the legislature’s directive, the trial court’s failure 
to conduct such a review sua sponte cannot result in a sentence 
that is illegal.  The trial court thus should not be required, without 
invitation, to identify the presence or absence of the issue and rule 
thereon. 

Nitsch, 100 Wn. App. at 524.6 

 Our Supreme Court thereafter adopted this reasoning.  See Shale, 160 

Wn.2d at 495-96.  There, the defendant had agreed to the offender scores as 

part of his plea bargain and had not challenged the offender score computations.  

Shale, 160 Wn.2d at 495.  On appeal, our Supreme Court recognized that, 

although a defendant cannot agree to punishment resulting from a miscalculated 
                                            

6 In a decision predating Nitsch, our court, without explanation, reviewed an unpreserved 
assertion that the sentencing court erred by not considering whether two current offenses 
encompassed the same criminal conduct.  See State v. Anderson, 92 Wn. App. 54, 960 P.2d 975 
(1998).  In Nitsch, we distinguished the decision in Anderson on the basis that, in that case, the 
defendant had not affirmatively acknowledged his standard range sentence.  100 Wn. App. at 
521-22.  We noted in Nitsch that, in contrast to Anderson, the defendant there had “affirmatively 
alleged” his standard range sentence in a presentence report, thus implicitly admitting to the 
offender score calculated by separately counting the offenses.  100 Wn. App. at 522.   

Here, as in Nitsch, Jackson filed a presentence report admitting to the standard range 
sentences applicable based on the offender scores calculated by the resentencing court.  Such 
affirmative assent, however, is not a basis for our holding.  Assent to an offender score may 
evidence that the defendant did not attempt to meet the burden to establish that offenses 
encompass the same criminal conduct.  However, the absence of such assent does not 
demonstrate that the defendant met that burden.   
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offender score, “waiver can be found where the alleged error involves an 

agreement to facts, later disputed, or where the alleged error involves a matter of 

trial court discretion.”  Shale, 160 Wn.2d at 494 (citing In re Pers. Restraint of 

Goodwin, 146 Wn.2d 861, 873, 50 P.3d 618 (2002)).  The court reasoned that 

the defendant had “failed to ask the court to make a discretionary call of any 

factual dispute regarding the issue of ‘same criminal conduct’ and . . . did not 

contest the issue at the trial level.”  Shale, 160 Wn.2d at 496.  Accordingly, the 

court held, the defendant’s offender scores were not subject to challenge on 

appeal on that basis.  Shale, 160 Wn.2d at 496. 

 Jackson does not address this authority.  He does assert, though, that it is 

the statutory language of RCW 9.94A.525(5)(a)(i)—which pertains to the 

calculation of offender scores based on prior offenses—that requires a 

sentencing court to sua sponte conduct a “same criminal conduct” analysis.  

However, whether an offender score is calculated based on two or more current 

offenses or based on prior offenses, the burden remains with the defendant to 

establish that any such offenses should be counted as one crime.  In either 

circumstance, a “same criminal conduct” finding benefits the defendant by 

reducing the presumed offender score.  Aldana Graciano, 176 Wn.2d at 539.  

Thus, in either circumstance, “it is the defendant who must establish [that] the 

crimes constitute the same criminal conduct.”  Aldana Graciano, 176 Wn.2d at 

539.  

 Accordingly, the reasoning set forth in Shale, 160 Wn.2d 489, and Nitsch, 

100 Wn. App. 512, is applicable here.  That the sentencing court “shall” conduct 
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a “same criminal conduct” analysis regarding certain prior offenses, RCW 

9.94A.525(5)(a)(i), does not relieve the defendant of the burden to identify a 

factual dispute regarding “same criminal conduct” and to request an exercise of 

the sentencing court’s discretion.  Rather, the statute requires that, when the 

defendant meets that burden, the sentencing court must conduct the specified 

analysis.  See Torngren, 147 Wn. App. at 563 (holding that the sentencing court 

“has no discretion” to conduct a “same criminal conduct” analysis when the 

defendant had asserted in the sentencing court that certain prior convictions 

encompassed the same criminal conduct).  On the other hand, when the 

defendant does not attempt to meet that burden, the sentencing court does not 

err by calculating the offender score in accordance with the statutory 

presumption that offenses are counted separately.  We no more expect the 

sentencing court to meet the defendant’s burden to establish “same criminal 

conduct” than we expect the court to meet the State’s burden to prove the 

existence of prior offenses.  The sentencing court is neither the defendant’s nor 

the State’s attorney. 

 Jackson urges us to remand to the superior court with instructions to 

conduct the very analysis that, if he believed his prior convictions encompassed 

the same criminal conduct, he was required to ask the court to perform on 

resentencing.  Jackson bore the burden to request that the resentencing court 

exercise its discretion in the first instance.  He did not do so.  As our courts have 

previously held, Jackson—having failed to request that the court exercise its 

discretion to conduct a “same criminal conduct” analysis at sentencing—cannot 
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now challenge the calculation of his offender score on that basis.7  Shale, 160 

Wn.2d at 496; Nitsch, 100 Wn. App. at 524. 

C 

 We further note that the decisional authority on which Jackson relies does 

not support his claim of error.  See State v. Williams, 176 Wn. App. 138, 307 

P.3d 819 (2013), affirmed, 181 Wn.2d 795, 336 P.3d 1152 (2014); Torngren, 147 

Wn. App. 556; State v. Reinhart, 77 Wn. App. 454, 891 P.2d 735 (1995). 

 In Reinhart, the sentencing court believed that it was bound by a previous 

sentencing court’s determination that three prior offenses did not encompass the 

same criminal conduct.  77 Wn. App. at 457.  The court thus counted the 

offenses separately in calculating the defendant’s offender score.  Reinhart, 77 

Wn. App. at 457.  Division Two of this court concluded that the pertinent statutory 

language—which stated that the “‘current sentencing court shall’” determine 

whether the offenses encompassed the same criminal conduct—required the 

sentencing court to conduct an independent assessment.  Reinhart, 77 Wn. App. 

at 458-59 (quoting former RCW 9.94A.360(6)(a) (1999)).  Based on this legal 

error, the court remanded to the sentencing court to conduct its own analysis.  

Reinhart, 77 Wn. App. at 459.  Here, Jackson does not assert a legal error in 

                                            
7 This holding is consistent with decisional authority permitting a defendant to assert for 

the first time on appeal that an out-of-state conviction was improperly included in calculating an 
offender score.  See State v. Lucero, 168 Wn.2d 785, 230 P.3d 165 (2010).  The pertinent 
distinction is which party bears the burden of proof.  As we have discussed, the State bears the 
burden to prove the existence of prior convictions, while the defendant bears the burden to prove 
that specific convictions encompass the same criminal conduct.  Aldana Graciano, 176 Wn.2d at 
539.  Thus, while a defendant may challenge for the first time on appeal the inclusion of an out-of-
state conviction in calculating an offender score, Lucero, 168 Wn.2d at 788-89, the defendant 
cannot challenge for the first time on appeal an offender score calculated consistent with the 
presumption that offenses are counted separately. 
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calculating his offender score.  See Goodwin, 146 Wn.2d at 874 (recognizing that 

“[w]hile waiver does not apply where the alleged sentencing error is a legal error 

leading to an excessive sentence, waiver can be found . . . where the alleged 

error involves a matter of trial court discretion”).  Rather, Jackson asserts that the 

resentencing court was required to sua sponte conduct a “same criminal 

conduct” analysis, notwithstanding that he neither “identif[ied] a factual dispute 

for the court’s resolution [nor] . . . request[ed] an exercise of the court’s 

discretion.”  Nitsch, 100 Wn. App. at 520.  Accordingly, Jackson’s reliance on 

Reinhart is unavailing. 

 The same is true of his reliance on Torngren, in which Division Three of 

this court pronounced that a sentencing court “must apply the same criminal 

conduct test to multiple prior convictions that a court has not already concluded 

amount to the same criminal conduct.”  147 Wn. App. at 563 (citing RCW 

9.94A.525(5)(a)(i)).  There, the defendant asserted that the sentencing court “had 

to consider whether prior convictions constitute the same criminal conduct.”  

Torngren, 147 Wn. App. at 562.  Implicit in this assertion, it appears, was the 

defendant’s belief that the court had not conducted such an analysis, as the court 

had stated that the convictions “‘did not merge.’”  Torngren, 147 Wn. App. at 563.  

Division Three concluded, however, that the sentencing court had conducted a 

“same criminal conduct” analysis, notwithstanding the merger language 

employed by the court.  Torngren, 147 Wn. App. at 563.  The court upheld the 

sentencing court’s determination that the convictions did not encompass the 

same criminal conduct.  Torngren, 147 Wn. App. at 565.  Torngren does not 
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support Jackson’s assertion that a sentencing court is required to sua sponte 

conduct such an analysis.   

 Jackson’s reliance on Division Three’s decision in Williams, 176 Wn. App. 

138, is similarly misplaced.  There, the defendant challenged the sentencing 

court’s decision to count his prior burglary and robbery convictions separately in 

calculating his offender score.  Williams, 176 Wn. App. at 139-40.  The defendant 

did not, however, assert that the sentencing court was required to sua sponte 

conduct a “same criminal conduct” analysis.  Rather, the defendant asserted that 

the court had erred as a matter of law by applying “the burglary antimerger 

statute to the exclusion of the same criminal conduct test.”  Williams, 176 Wn. 

App. at 140.  Division Three agreed, holding that “the burglary antimerger 

statute’s plain language applies solely to current offenses before a current 

sentencing court.”  Williams, 176 Wn. App. at 143.  The court concluded that the 

sentencing court had “applied the wrong legal standard” and, thus, had abused 

its discretion.  Williams, 176 Wn. App. at 144.  The court determined that, 

because the prior sentencing court had imposed concurrent sentences for the 

pertinent offenses, “the current sentencing court needed to apply the same 

criminal conduct test.”  Williams, 176 Wn. App. at 142.8 

                                            
8 In dissent, Judge Korsmo concluded that there was “no need to discuss the burglary 

antimerger statute and its application to [the] case,” as the defendant had not presented 
argument in the sentencing court suggesting that the offenses satisfied the “same criminal 
conduct” standard.  Williams, 176 Wn. App. at 145-46 (Korsmo, C.J., dissenting).  Thus, Judge 
Korsmo would have affirmed the sentence “for the simple reason that [the defendant] never 
attempted to meet his burden” of establishing that the offenses encompass the same criminal 
conduct.  Williams, 176 Wn. App. at 146.   
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 Our Supreme Court affirmed Division Three’s decision, defining the issue 

presented as “whether sentencing courts have discretion to count prior 

convictions separately under the burglary antimerger statute notwithstanding a 

finding that they encompass the same criminal conduct under the SRA.”  State v. 

Williams, 181 Wn.2d 795, 796, 336 P.3d 1152 (2014).  The court determined that 

the legislature had not “intended the burglary antimerger statute to supersede the 

SRA’s more recent directive that prior convictions encompassing the same 

criminal conduct ‘shall be counted as one offense.’”  Williams, 181 Wn.2d at 801 

(quoting RCW 9.94A.525(5)(a)(i)).  Thus, the court held “that the burglary 

antimerger statute does not obviate the need for a sentencing court to examine 

whether prior convictions constitute the same criminal conduct under RCW 

9.94A.525(5)(a).”  Williams, 181 Wn.2d at 801.   

 Neither our Supreme Court nor the Court of Appeals addressed in 

Williams the issue presented here—whether a defendant may challenge on 

appeal the sentencing court’s calculation of an offender score in accordance with 

the presumption that offenses count separately, when the defendant never 

requested that the sentencing court exercise its discretion to conduct a “same 

criminal conduct” analysis.  Indeed, significantly, our Supreme Court indicated 

that the defendant in Williams had “debated the accuracy of the State’s [offender 

score] calculation” in the sentencing court, “insist[ing] that his [prior] robbery and 

burglary convictions count[ed] as a single offense.”  Williams, 181 Wn.2d at 797.  

In short, the decisional authority cited by Jackson does not support his contention 
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that RCW 9.94A.525(5)(a)(i) compels a sentencing court to sua sponte conduct a 

“same criminal conduct” analysis prior to calculating an offender score. 

 Our legislature has directed that, in calculating an offender score, two or 

more current offenses and all prior offenses are presumed to count separately.  

Only when a sentencing court determines that such offenses constitute the same 

criminal conduct may they be counted as a single crime.  Jackson, as the party 

who would benefit from such a finding, had the burden to establish that any of his 

offenses should be so counted.  He did not do so.  When a defendant has not 

sought to overcome the presumption that offenses are counted separately in 

calculating an offender score, the sentencing court meets its obligation by giving 

credence to that presumption.  Here, the resentencing court did so.  There was 

no error. 

III 

 Jackson next asserts that RCW 9.94A.535(3)(t), which establishes as an 

aggravating circumstance the commission of an offense “shortly after” release 

from incarceration, is unconstitutionally vague as applied to the facts of his case.  

We disagree.  A person of reasonable understanding would not have to guess 

that reoffending only three months after release from incarceration, as Jackson 

did, qualifies as commission of an offense “shortly after being released from 

incarceration.”  RCW 9.94A.535(3)(t).  Accordingly, the rapid recidivism 
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aggravating factor is not unconstitutionally vague as applied to the circumstances 

presented here.9   

 We review de novo a challenge to the constitutionality of a statute.  State 

v. Zigan, 166 Wn. App. 597, 603, 270 P.3d 625 (2012).  “Vagueness challenges 

to enactments which do not involve First Amendment rights are to be evaluated 

in light of the particular facts of each case.”  City of Spokane v. Douglass, 115 

Wn.2d 171, 182, 795 P.2d 693 (1990).  Statutes are presumed to be 

constitutional, “and the party challenging a statute’s constitutionality has the 

burden of proving otherwise beyond a reasonable doubt.”  In re Pers. Restraint of 

McNeil, 181 Wn.2d 582, 590, 334 P.3d 548 (2014).   

 “The due process clause of the Fourteenth Amendment requires that 

citizens be afforded fair warning of proscribed conduct.”  Douglass, 115 Wn.2d at 

178.  “A statute is unconstitutionally vague if (1) ‘it fails to define the offense with 

sufficient precision that a person of ordinary intelligence can understand it,’ or (2) 

‘it does not provide standards sufficiently specific to prevent arbitrary 

enforcement.’”  State v. Murray, 190 Wn.2d 727, 736, 416 P.3d 1225 (2018) 

(internal quotation marks omitted) (quoting State v. Duncalf, 177 Wn.2d 289, 

296-97, 300 P.3d 352 (2013)).   To comport with due process, a statute need not 

                                            
9 We note that this claim of error is a nonissue pursuant to State v. Baldwin, 150 Wn.2d 

448, 458, 78 P.3d 1005 (2003).  There, our Supreme Court explained that sentencing guideline 
statutes, including those allowing for exceptional sentences, “do not define conduct nor do they 
allow for arbitrary arrest and criminal prosecution by the State.”  Baldwin, 150 Wn.2d at 459.  
Thus, the court held that “the due process considerations that underlie the void-for-vagueness 
doctrine have no application in the context of sentencing guidelines.”  Baldwin, 150 Wn.2d at 459.  
Although we assume that Baldwin remains good authority, the State does not rely on it here.  
Accordingly, we do not address it further.  The Supreme Court might do well by clarifying 
Baldwin’s precedential status.  See State v. Gore, 101 Wn.2d 481, 487, 681 P.2d 227 (1984). 
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enable an individual “to predict with complete certainty the exact point at which 

his or her actions would qualify as prohibited.”  Murray, 190 Wn.2d at 736.  

Rather, “[t]he test for vagueness is whether a person of reasonable 

understanding is required to guess at the meaning of the statute.”  Duncalf, 177 

Wn.2d at 297.   

 Pursuant to RCW 9.94A.535(3)(t), a sentencing court may impose an 

aggravated exceptional sentence based on a finding that “[t]he defendant 

committed the current offense shortly after being released from incarceration.”  

The term “shortly after” is nowhere defined in the statute.  “When a statute does 

not define terms alleged to be unconstitutionally vague, we ‘may look to existing 

law, ordinary usage, and the general purpose of the statute to determine whether 

the statute meets constitutional requirements of clarity.’”  State v. Williams, 159 

Wn. App. 298, 319, 244 P.3d 1018 (2011) (internal quotation marks omitted) 

(quoting State v. Hunt, 75 Wn. App. 795, 801, 880 P.2d 96 (1994)).  In Murray, 

our Supreme Court relied on the dictionary definitions of “short” and “shortly” to 

determine whether the rapid recidivism aggravator was unconstitutionally vague 

as applied to the circumstances presented therein.  190 Wn.2d at 737.  “Short” 

means “not extended in time,” while “shortly” is defined as “in a short time: 

PRESENTLY, SOON.”  WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 2102, 

2103 (2002).  See also Murray, 190 Wn.2d at 737.   

 In Zigan, Division Three of this court addressed whether the rapid 

recidivism aggravator was unconstitutionally vague as applied when the 

defendant had reoffended “just over two months” after his release from 
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incarceration.  166 Wn. App. at 605.  The court reasoned that, although the 

statute “requires some subjective evaluation,” a “law that requires subjective 

evaluation to determine whether the enactment has been violated does not mean 

the law is unconstitutional.”  Zigan, 166 Wn. App. at 605.  The court concluded 

that “[n]o reasonable person could believe that the circumstances presented 

[t]here constitute[d] anything other than ‘[t]he defendant committed the current 

offense shortly after being released from incarceration.’”  Zigan, 166 Wn. App. at 

605 (last alteration in original) (quoting RCW 9.94A.535(3)(t)).   

 Here, Jackson committed the current offenses on November 11, 2015, 

after being released from incarceration on August 10, 2015—a period of 93 days.  

At his initial sentencing, the superior court found that the offenses were 

committed “shortly after his release from incarceration” and, thus, applied the 

rapid recidivism aggravator.  The resentencing court imposed an exceptional 

sentence based, in part, on the rapid recidivism aggravator found at trial.  Now, 

on appeal, Jackson contends that the rapid recidivism aggravator is void for 

vagueness as applied to his case.  However, he nowhere explains why this is so.  

Rather, Jackson simply asserts that, other than the statutory language of the 

aggravator itself, “[n]o further guidance is given.”10 

 However, a statute is not unconstitutional simply because an individual 

cannot “predict with complete certainty the exact point at which his or her actions 

would qualify as prohibited.”  Murray, 190 Wn.2d at 736; see also Zigan, 166 Wn. 

App. at 605 (recognizing that a law is not unconstitutionally vague because it 

                                            
10 Br. of Appellant at 22.   
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“requires subjective evaluation to determine whether [it] has been violated”).  

Moreover, it is Jackson’s burden to demonstrate that, as applied to his case, 

RCW 9.94A.535(3)(t) is unconstitutional beyond a reasonable doubt.  See 

McNeil, 181 Wn.2d at 590.  To do so, Jackson must demonstrate that a person of 

reasonable understanding would have to guess that reoffending 93 days after 

release from incarceration would subject the defendant to an exceptional 

sentence pursuant to RCW 9.94A.535(3)(t).  See Duncalf, 177 Wn.2d at 297.  

Jackson has not done so.  Accordingly, the rapid recidivism aggravator is not 

unconstitutionally vague as applied to his case. 

IV 

 Jackson further asserts that there was insufficient evidence of rapid 

recidivism for the resentencing court to find this aggravator proved.  Again, we 

disagree.  Similarity of the current and prior offenses is not necessary for a rapid 

recidivism finding.  Rather, the gravamen of the aggravator is disdain for the law.  

Here, a rational fact finder could conclude that Jackson demonstrated disdain for 

the law by committing the current offenses “shortly after” his release from 

incarceration.  Accordingly, sufficient evidence supports the rapid recidivism 

finding. 

 “The test for determining the sufficiency of the evidence is whether, after 

viewing the evidence in the light most favorable to the State, any rational trier of 

fact could have found guilt beyond a reasonable doubt.”  State v. Salinas, 119 

Wn.2d 192, 201, 829 P.2d 1068 (1992); see also State v. Gordon, 172 Wn.2d 

671, 680, 260 P.3d 884 (2011) (applying the sufficiency of the evidence test in 
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the context of a challenge to an aggravating factor).  The “rapid recidivism” 

aggravating circumstance authorizes a sentencing court to impose an 

aggravated exceptional sentence based on a finding that “[t]he defendant 

committed the current offense shortly after being released from incarceration.”  

RCW 9.94A.535(3)(t).  The “gravamen” of the rapid recidivism aggravator is a 

“disdain for the law” that renders the defendant particularly culpable in 

committing the current offense.  State v. Combs, 156 Wn. App. 502, 506, 232 

P.3d 1179 (2010) (citing State v. Butler, 75 Wn. App. 47, 54, 876 P.2d 481 

(1994)).   

 Jackson asserts that the State presented insufficient evidence of the rapid 

recidivism aggravator because he committed “impulse crime[s]” that are 

unrelated to his prior offenses.11  According to Jackson, this indicates that the 

commission of the current offenses “did not reflect a demonstrable, repeat 

disdain for the laws governing driving while intoxicated or hit and run.”12  

However, in committing the current offense, the defendant need not demonstrate 

disdain for a specific law to support a finding of rapid recidivism—RCW 

9.94A.535(3)(t) “does not require a connection between the offenses.”  Combs, 

156 Wn. App. at 506.  Rather, any similarities between the current and prior 

offenses are “simply additional evidence of disregard for the law.”  Combs, 156 

Wn. App. at 506.   

                                            
11 Br. of Appellant at 17.   
12 Br. of Appellant at 15.   
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 Here, Jackson committed offenses while highly intoxicated that resulted in 

the violent death of another person.  He then sought to avoid accountability by 

fleeing the scene and aggressively resisting arrest when later discovered.  He did 

so only 93 days after his release from incarceration.  Whether Jackson’s conduct 

constituted rapid recidivism is a question for the finder of fact.  See RCW 

9.94A.535(3) (listing aggravating circumstances that must be found by the jury).  

Plainly, some rational fact finders could conclude that Jackson committed the 

current offenses “shortly after” his release from incarceration, and that such 

conduct evidenced disdain for the law, rendering Jackson particularly culpable in 

committing those offenses.  Accordingly, sufficient evidence supports the 

resentencing court’s rapid recidivism finding.13   

 Affirmed. 
 

       

      
                                            

13 Jackson additionally asserts that reversal of his sentence is necessary if either 
aggravator found by the resentencing court—the rapid recidivism aggravator or the “free crimes” 
aggravator—was improper.  Because we find no error in the resentencing court’s findings of 
aggravating circumstances, we need not address this contention.  However, we note that the 
resentencing court’s written findings and conclusions explicitly state that either of the aggravators 
alone is sufficient justification for the length of the exceptional sentence imposed.   

Jackson also asserts that neither aggravating factor found by the resentencing court is a 
substantial and compelling basis for an exceptional sentence.  See RCW 9.94A.535, .537(6) 
(authorizing the imposition of an exceptional sentence only if the sentencing court determines that 
there are substantial and compelling reasons justifying such a sentence).  However, the finding of 
an aggravating circumstance alone provides a sentencing court with a substantial and compelling 
reason to impose an exceptional sentence.  State v. Perry, 6 Wn. App. 2d 544, 556-57, 431 P.3d 
543 (2018) (citing Duncalf, 177 Wn.2d at 296).  In any event, Jackson’s assertion is premised on 
his claims that insufficient evidence supported the rapid recidivism finding and that the 
resentencing court was required to sua sponte conduct a “same criminal conduct” analysis.  
Because the resentencing court did not err in either respect, his assertion is unavailing.   
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WE CONCUR: 
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